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Paragraph Comments received FIC response to comments 

PCC 

Summary  

Commentator A  

 

1. We suggest that the PCC includes a glossary section with specific reference to definitions 

for: 

i) Outsourcing; 

ii) Reliance on third-party accountable institutions and  

iii) Third parties. 

2. When read in conjunction with section 3 of this draft PCC, the below referenced extract 

from the PCC Summary highlights a perceived contradiction which could lead to ambiguity in 

instances where an accountable institution makes use of third parties to assist in the client 

risk rating calculations/methodological frameworks or technology for arriving at such 

calculations. 

Such services do not fall within the ambit of ‘reliance agreements’ per se, as these may not 

necessarily involve shared client information, but rather risk calculation infrastructure 

(including, for instance, licensed algorithms). 

PCC Summary Extract: “However, an accountable institution may not utilise the services of 

a third party to risk rate clients from a money laundering and terrorist financing perspective”  

Noting the above, it is respectfully requested that the Centre define ‘services’ for purposes of 

clearer application of the principles set out in this PCC, and clear rationale on whether the 

prohibition on client risk rating services is indeed justified for business purposes. 

3. We suggest that the Centre considers providing clarity for instances where an accountable 

institution partners with a fintech to onboard or manage client relationships. 

4. We propose that the Centre considers including mention of the compliance functions that 

cannot be outsourced (i.e. sections 7, 8, 9 of the Draft) in the PCC Summary as this will cover 

the most pertinent topics of the PCC. 

5. It may be helpful, for the sake of upfront clarity, to differentiate between 'outsourcing' and 

'reliance' in the introductory section of the PCC.    

1. Definitions are included in detailed paragraphs within the PCC and remain in the text to 

avoid any interpretative issues. This PCC will not obtain a glossary. 

2. Comment noted, action: Updated PCC summary, in line with body. The term ‘services’ 

does not hold any meaning outside of the ordinary dictionary meaning of the word and will 

not be defined. The use of the word is considered throughout and amended where 

appropriate. 

3. This PCC does not seek to clarify what kind of outsourcing arrangements could be entered 

into, therefore, no distinguishing between fintech or non-fintech, the principles are equally 

applied. Noting that fintechs could be AIs in their own right.  

4. Noted, amended 

5. Addressed in PCC43 and reference made thereto, no requirement to add definition here 

for reasons of longevity of PCC 

6. Noted, added in discussion of S27 and 32 that cannot be outsourced, closely linked to 

S29 confidentiality. 

7. Noted, matter addressed in the introduction 

8. Noted, matter addressed/inserted in the PCC 

9. The term ‘services’ does not hold any meaning outside of the ordinary dictionary meaning 

of the word and will not be defined. The use of the word is considered throughout and 

amended where appropriate. The term assistance is used which includes advice and/or other 

services. Advice is used only in the context of the outsourcing of a FIC Act obligation. 

10. This PCC does not provide any comment on whether an AI should make use of a third-

party service provider, including fintechs or not. Should an AI wish to make use of a fintech 

as a third-party service provider, the provisions of this PCC should be considered. 
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Paragraph Comments received FIC response to comments 

6. We note that the PCC speaks to the outsourcing of reporting in section 9 and enforcement 

actions in section 11, but is silent on regulatory requests. Maybe also include a section on 

regulatory requests as per FICA sections 27 and 32, stating that outsourcing accountable 

institutions are also responsible for this function. 

7. The following paragraph refers: “…However, an accountable institution may not utilise the 

services of a third party to risk rate clients from a money laundering and terrorist financing 

perspective, and to fulfil and discharge reporting and registration obligations in terms of the 

FIC Act"  

We suggest that this statement may be contradictory to paragraph 3.3. The statement in the 

introductory paragraph states that an accountable institution may not use the service of a 

third-party risk rate clients and fulfil and discharge their reporting obligations. However, 

paragraph 3.3 states that accountable institutions can have assistance from a third party 

when conducting risk assessments. 

We also note that this may pose a problem for smaller accountable institutions as the 

resources required to develop and maintain risk rating models is very specialised. Smaller 

entities may not be able to insource this function. 

8. This section is silent on PEP and sanctions screening however there are other sections in 

the body of the PCC that do speak to sanctions screening. We suggest that the PCC 

Summary section should make mention of sanctions screening. Even though section 21 of 

the PCC does make mention of PEP screening, it should be expressly mentioned and not as 

part of the broader section 21. 

9. We submit that seeking advice from a third party is not outsourcing. Is “advice” for the 

purposes of this PCC meant to be guidance? Some further clarity is required around the 

definition of “advice” for the purposes of this document. 

10. Would this prohibit the use of third parties from a technology perspective to calculate the 

risk rating of customers? To expand, the bank defines a risk rating model, would it not be 

allowed to use a third party system to develop and implement the model based on the bank’s 

requirements? 
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Paragraph Comments received FIC response to comments 

PCC 

Summary 

Commentator B 

 

Where an AI partners with a Fintech (who is a FSP and consequentially an AI) to offer to the 

public a joint product, the subsequent client of the product is a shared client. Certain functions 

in terms of the partnered- relationship may be outsourced contractually to the partner such 

as the collection of CDD and OCDD obligations on the basis that the Fintech is the primary 

contact with the client and reliance is placed on them regarding the partnered relationship. 

Such a scenario is not catered for in PCC 43 as it includes where reliance is placed but not 

outsourced whereas this PCC12A speaks to outsourcing but not reliance. It appears that a 

scenario where both may be present has not been considered.  

This is prevalent in the Fintech space, and such scenarios need guidance with respect to 

“shared-clients”. 

This example provided is a complex application of the principles which falls outside of the 

general application of this guidance, and the guidance referred to regarding 'shared clients'.  

This matter will be addressed with the comment submitter directly and discussed with the 

applicable supervisory bodies. This matter falls outside of the scope of this PCC as a result. 

PCC 

Summary 

Commentator C 

 

We agree that Outsourcing of compliance obligations to a third-party service provider is not 

the same as placing reliance on a third-party accountable institution. A clear distinction must 

be made between outsourcing of compliance activities to third parties e.g in the case of a 

Doc Fox who provides verification services and placing reliance (use of reliance agreements) 

e.g. placing reliance on another accountable institution in respect of CDD etc. and how these 

are applied at a practical level in the business of an authorised user. The nuances of the 

business practices of authorised must be carefully considered and provided for in specific 

guidance. 

 

Authorised users have business relationships with non-controlled accounts who are FSPs 

and accountable institutions. The authorized user trades with the FSP who is the client of the 

authorized user. Underlying client accounts are opened at the authorized user – however, 

the authorized user does not hold the cash and scrip of the underlying clients at any point in 

time. The underlying client is at no point the client of the authorized user and the commentator 

does not view the relationship with the FSP as an outsourcing one. There is, therefore, no 

obligation to perform CDD on these underlying clients. The authorised users will ensure that 

Reference is made to draft PCC 112 that discusses this matter regarding risk considerations 

and client determination of clients. 
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Paragraph Comments received FIC response to comments 

the client names are obtained from the FSP so as to ensure that no anonymous underlying 

accounts are maintained in the authorised users' books. The definition of a client is vital and 

we reiterate that the underlying clients in the books of the authorised user being to the FSP 

(non-controlled client) who hold the business relationship and transacts on behalf of the 

underlying client. 

 

The SAIS does not view the relationship detailed above as an outsourced CDD service and 

therefore we believe guidance specific to this issue must be provided to authorised users as 

a matter of urgency. 

Paragraph 1  Commentator B 

 

2.2. In the context of the comment above is it possible to define third party-service provider.  

2.6.2. Define what is meant/intended by Strict Control?  

2.6.4. “capable and competent” – what is meant/ intended by this? what characteristics are 

expected of the third party 

The terms strict control, capable and competent do not hold any meaning outside of the 

ordinary dictionary meaning of the word and will not be defined. The use of these words were 

considered throughout, and amended where appropriate.  

 

Third-party service provider is to be understood in the context of this PCC. 

Paragraph  

2.2. 

Commentator A  

 

1. Banks are guided by the content of the South Africa Reserve Bank’s guidance note 5/2014 

issued in terms of section 6(5) of the Banks Act, titled ‘Outsourcing of Functions within Banks’ 

which defines ‘outsourcing’ as the use of a service provider, whether an affiliate within the 

corporate group (noting of course the content of paragraph’s 26.9 – 26.11 of the FIC’s 

guidance note which provides the necessary clarity) or a third party, to perform on a 

continuing basis a business activity, service, function or process, which could be undertaken 

by the bank, on behalf of the bank.  Accordingly, the third party performs the obligation on 

behalf of the bank, however the accountable institution remains accountable.  

2. The seeking of advice and / or assistance would not amount to nor should it constitute 

outsourcing, but rather the mere rendering of a service for a period as opposed to on a 

continuous basis as contemplated above. 

1. This matter has been raised and addressed with the relevant supervisory bodies. The 

recommendations and definitions as stated in the PCC apply only in so far as compliance 

with the FIC Act is required. PCC updated to specify that that this PCC is applicable in terms 

of the application of the FIC Act only. 

 

The recommendations and definitions of this PCC are to be read separately to that of the 

SARB GN 5/2014.  

 

2. Noted. The use of the word ‘assistance’, including advice and/or other services has been 

used. The use of services only could limit the scope of this PCC as the assistance should 

not be given a limited time period as assistance can be continuous and/or ongoing.  

 

3. Noted. The amendment will not be considered as it will materially change the context and 

the purpose of the PCC. 
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Paragraph Comments received FIC response to comments 

3. we suggest the following wording: "For purposes of this PCC, outsourcing refers to when 

an accountable institution contracts with a third-party service provider in relation to the 

performance of their compliance obligations. The third-party service provider may discharge 

the FIC Act obligations on behalf of the accountable institution with which it has entered a 

contractual relationship, however, the accountable institution remains accountable for the 

obligation being satisfied." 

Paragraph 

2.4. 

Commentator B 

 

Is the intention of this clause to prevent AIs from contractually binding a 3rd party to liability 

should they be subjected to a fine for non-compliance from a regulator? 

 

The third-party service provider cannot and does not discharge any FIC Act obligations on 

behalf of the accountable institution with which it has entered a contractual relationship. The 

PCC sets out what assistance can be sought but emphasises that the accountable institution 

remains liable for all non-compliance in terms of the FIC Act.   

 

Reference is made to the sections under Chapter 4 of the FIC Act regarding the compliance 

and enforcement provisions applicable specifically to accountable and reporting institutions 

respectively. As such, accountable and reporting institutions cannot shift accountability or 

culpability to any other person and/or entity, either contractually or otherwise. Contractually, 

where poor performance is noted by a third-party service provider which leads to supervisory 

and enforcement action, accountable and reporting institutions could consider their claim of 

breach of duty towards the third-party service provider, where applicable. The accountable 

institutions cannot seek to evade accountability through terms of contact with third-party 

service providers. 

 

Paragraph 

2.4. 

Commentator C 

 

Financial Service Providers (FSPs)  

FSP’s are non-controlled clients who are also recognised as Accountable Institutions in terms 

of Schedule 1 of the FIC Act and are supervised by the Financial Sector Conduct Authority 

(FSCA).  Therefore, they have a duty to comply with the FIC Act insofar as it relates to 

Reference is made to draft PCC 112 that discusses this matter regarding risk considerations 

and client determination of clients 
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Paragraph Comments received FIC response to comments 

applying client due diligence measures and identifying and verifying their clients prior to 

establishing a business relationship.  

 

Non-Controlled Clients  

A non-controlled client is an Accountable Institution whose cash and scrip are never held with 

an authorised user.  These will be held with the client’s Central Securities Depositary 

Participant (CSDP) at all times.   

 

In applying their risk-based approaches when engaging directly with accountable institutions 

i.e. FSP’s, authorised users will place reliance on the non-controlled client in respect of Due 

Diligence (CDD) measures undertaken by the relevant accountable institution as they relate 

to the FSP’s underlying clients accounts held at the authorized user.   

 

The authorised user will perform a full CDD on the FSP i.e. non-controlled client and require 

the FSP to complete their specific FICA documents and Client Due Diligence Questionnaires 

in accordance with their RMCP in order to perform a risk assessment of the FSP, who is the 

direct client of the authorised user.  

 

The SAIS does not view the relationship detailed above as an outsourced CDD service and 

therefore we believe guidance specific to this issue must be provided to authorised users as 

a matter of urgency. The SAIS firmly believes that there are no compliance failures that can 

be applied in this regard as CDD is not outsourced as the client is not the client of the 

authorised user but the client of the FSP. 

Paragraph 

2.6.  

Commentator B 

 

Where an agreement is entered into by two accountable institutions for a joint product 

offering, one AI will be the primary AI that establishes the business relationship wheres the 

secondary AI may be the sponsoring bank account. in this instance both are equally 

responsible. however as part of the partnered relationship functions pertaining to this shared 

client will be outsourced. will this be outsourcing or the placing of reliance in terms of PCC43? 

PCC 12A and PCC43 are aligned in the application of the principle of compliance with the 

FIC Act in relation to the AI’s client. Every AI has compliance obligations in respect of THEIR 

client. 

 

This PCC does not seek to explain the difference between reliance and outsourcing; both 

PCCs should be reviewed, and a determination made by the AI. 
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Paragraph Comments received FIC response to comments 

This example provided is a complex application of these principles, which falls outside of the 

general application of this guidance, and the guidance referred to regarding 'shared clients'.  

This matter will be addressed with the comment submitter directly and discussed with the 

applicable supervisory bodies. This matter falls outside of the scope of this PCC as a result. 

Paragraph 

26.3. 

Commentator A  

 

Commentator A members offered a few suggestions for rewording of this paragraph. 

1. "The outsourcing arrangement should be contained in a formal agreement between the 

accountable institution and the person or entity to whom functions are being outsourced". 

Outsourcing is contemplated in the FIC Act and not necessary to include reference to the 

Act. 

2. "The outsourcing arrangement should be contained in a formal agreement between the 

accountable institution and the person or entity to whom functions are being outsourced in 

terms of the FIC Act, forming part of the RMCP of the accountable institution". This will assist 

if the provisions of FICA Sect 42(2)(d) imply that the Accountable Institution's RMCP must 

describe the process and controls in relation to outsourced arrangements. 

1. The recommendations and definitions as stated in the PCC apply only in so far as 

compliance with the FIC Act is required. Given the matter addressed regarding the SARB 

notice, clarification made throughout the PCC  

 

2. The outsourcing agreement forms part of the RMCP documented controls. Agreed, and 

added to the PCC 

Paragraph 

26.6. 

Commentator A  

 

1. We question whether it is appropriate to refer to data protection, which is dealt with in the 

Protection of Personal Information Act (POPI Act), 2013 (POPI Act), in this PCC. 

2. We propose to remove prescriptive text as found in the POPI Act, and which also does not 

use the exact terminology used by the POPI Act. Accountable Institutions must apply the 

relevant legislation as per the interpretation and organizational implementation of the relevant 

Acts. 

The relevant legislation which Accountable Institutions should adhere to is not referenced. It 

is assumed that the ‘relevant’ legislation refers to the POPI Act, as referenced in section 41A 

of the FIC Act, as amended. Applicable law is not limited to legislation and therefore the FIC 

is to be cautious of highlighting only one aspect of applicable law to the exclusion of others.  

Accordingly, the obligation to adhere to POPI Act, other legislation and common law is on the 

Noted, text revised to include a general statement that when applying FIC Act, AIs must not 

forget about other legislation that could well get them into non-compliance with provisions 

outside the FIC Act. This will be condensed – no specific legislation is listed, as it may be an 

international organisation that has legislation applicable past the scope of POPI. The 

inclusion does not quote anything outside of the FIC Act. 
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Paragraph Comments received FIC response to comments 

entity subject to such law and in turn is the responsibility of the applicable regulator to enforce 

non adherence thereto. 

3. Processing (which includes sharing) personal information can be seen as lawful when 

either one of the following applies as per section 11(1)(b) of the POPI Act: 

 Personal information may only be processed if— 

a) the data subject or a competent person where the data subject is a child consents 

to the processing; 

b) processing is necessary to carry out actions for the conclusion or performance of 

a contract to which the data subject is party; 

c) processing complies with an obligation imposed by law on the responsible party; 

d) processing protects a legitimate interest of the data subject; 

e) processing is necessary for the proper performance of a public law duty by public 

body; or 

f) processing is necessary for pursuing the legitimate interests of the responsible 

party or of a third party to whom the information is supplied. “ 

Section 21 of FICA creates a legal obligation to perform the KYC/CDD processing, which is 

in line with subsection (c)  and is in bold and underlined. Hence there is a legal obligation that 

enables this processing and consent is not a prerequisite to sharing the information.  

If retained, this paragraph should therefore be amended to acknowledge the said provisions 

of POPI Act which would allow for the sharing of information for the purpose of meeting a 

legal obligation, namely, section 21, provided that the required notification of such sharing is 

provided to the client.  The section would therefore not be prohibitive in nature.   

4. We suggest that the paragraph be deleted and if retained, the following wording is 

suggested in the alternative: 4.1 "Accountable institutions are to adhere to relevant legislation 

regarding the sharing of clients’ personal information with third parties."  

4.2 "Accountable institutions are to adhere to relevant legislation regarding the sharing of 

clients’ personal information with third parties for the purpose of complying with its legal 

obligation under section 21 of FICA.   The third party should consider advising the client that 

such information will be shared with the accountable institution to fulfil its FICA requirements, 

or obtaining the required client consent where so required." 
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Paragraph Comments received FIC response to comments 

Paragraph 

26.7. 

Commentator A  

 

1. Our comments in 26.6 (sic)(1) and (2) apply. 

2. Processing (which includes sharing) personal information can be seen as lawful when 

either one of the following applies as per section 11(1)(b) of the POPI Act: 

 Personal information may only be processed if— 

g) the data subject or a competent person where the data subject is a child consent 

to the processing; 

h) processing is necessary to carry out actions for the conclusion or performance of 

a contract to which the data subject is party; 

i) processing complies with an obligation imposed by law on the responsible party; 

j) processing protects a legitimate interest of the data subject; 

k) processing is necessary for the proper performance of a public law duty by public 

body; or 

l) processing is necessary for pursuing the legitimate interests of the responsible 

party or of a third party to whom the information is supplied.“ 

Section 21 of FICA creates a legal obligation to perform the KYC/CDD processing, which is 

in line with subsection (c). Hence there is a legal obligation that enables this processing and 

consent is not a prerequisite to sharing the information.  

If retained, this paragraph should therefore be amended to acknowledge the said provisions 

of the POPI Act which would allow for the sharing of information for the purpose of meeting 

a legal obligation, namely, section 21, provided that the required notification of such sharing 

is provided to the client.     

3. We suggest that this paragraph be deleted and if retained, we propose the following 

wording: "Where no such consent can be obtained from a client and no such notification has 

been provided to the client, the accountable institution must ensure that the obligations are 

met outside of such an outsourcing agreement as the accountable institution remains liable 

for full compliance with the FIC Act." 

 

Paragraph removed. 

 

This PCC does not apply to the interpretation of other regulatory requirements as issued by 

other regulatory or supervisory bodies. 

 

The intention was not to request any information outside of the ambit of the FIC Act and 

associated RMCPs. This was to serve as a reminder that there may be other legislation that 

is applicable. 
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Paragraph Comments received FIC response to comments 

Paragraph 

26.8 

Commentator A  

 

1. As suggested in the Summary part, it will be helpful to differentiate between 'outsourcing' 

and 'reliance' in the introductory section of the PCC.   

2. We submit that PCC 43 does not establish a requirement for a written reliance agreement 

to be concluded between accountable institutions with shared clients. The highlighted words 

are therefore contradictory to the requirements of PCC 43 and should be removed.    

3. Furthermore, the word “reliance” is only used in the heading of section 5 of PCC 43. In all 

other instances the word “assistance” is used rather than reliance. To ensure consistency 

and correct referencing the word reliance should be replaced with “assistance”. This however 

would lead to the word “assist” and “assistance being used in this PCC and PCC 43 but 

having two different meanings in context of the objectives of each PCC.  For the avoidance 

of doubt and correct interpretation, it is therefore recommended that the definition of the word 

“assistance” be specified for this PCC as well as PCC 43. 

It would therefore appear that this section could potentially alter or give new meaning to PCC 

43 which does not define “reliance agreements” as well.   

4. We suggest the following wording: "A distinction is drawn between an outsourcing 

arrangement and assistance between accountable institutions for CDD information relating 

to shared clients. Refer to PCC 43 for a discussion on reliance agreements in relation to 

shared clients." 

 

1. Outsourcing is defined in par 2.2, no glossary to be included. Definitions to be read within 

the context of the PCC to ensure that there is no ambiguity created. 

2. Agreed, reference to written agreement to be removed. As PCC 43 only requires reliance 

agreement to be documented in RMCP. It does not have to be a written agreement.  

3. Context within which reliance is used in PCC12A is aligned to PCC 43. Paragraph updated 

to ensure that there is consistency across products, with specific reference to the fact that 

reliance (or assistance) is limited to CDD only. 

The use of assistance has been used in this PCC in a different context and will create 

confusion if replaced. Wording updated to 'placing reliance' to allow for clarity 

Paragraph 

3.3. 

Commentator A  

 

1. Read with section 2.2., clarity is sought on the Centre’s definition of “assistance”. 

2. We suggest that the last sentence in the paragraph be deleted: "Accountable institutions 

may seek the assistance of third-party service providers when conducting their risk 

assessments. However, the ultimate determination and approval of the risk assessment 

remains the obligation and responsibility of the accountable institutions." 

Noted. No change required. The ultimate determination and approval of the risk assessment 

remain the obligation and responsibility of the accountable institution; read with sections 42, 

42(2B), 42(2C) of the FIC Act 

 

See comments relating to dictionary meaning of the word assistance. 

Paragraph 

4.2. 

Commentator A  

 

1. Deletion not required.; paragraph 4.2 talks broader than the issue of non-compliance. 

Rather, it explains the ambit of what is permissible in relation to CDD obligations. 
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Paragraph Comments received FIC response to comments 

1. Some of our members suggest that the content of this paragraph is contrary to the principle 

as contained in paragraph 2.4.  In the event of an accountable institution failing to fulfil its 

obligations under FICA, it remains liable for such non-compliance. Deletion of this paragraph 

is therefore recommended. 

2. If retained, there is a question whether “collect” includes capture, process and maintain”? 

It is recommended that a definition of “collect” be provided. Suggested wording: "In 

accordance with paragraph 2.2, an accountable institution cannot outsource their customer 

due diligence (CDD) process in its entirety.  Rather, an accountable institution may utilise the 

services of a third-party service provider to provide certain services in respect of the CDD 

process, such as to collect the identified and required documentation and information for 

CDD purposes." 

 

 

2. Wording of the paragraph has been updated to broaden scope.    

Paragraph 

4.2. 

Commentator D 

 

What is meant by “cannot outsource CDD process in its entirety” 

 

Does this section imply that AI/RI may only use third party providers for collection of CDD 

information as stated in the follow-up sentence, “Rather, an accountable institution may utilise 

the services of a third-party service provider to collect the identified and required 

documentation and information for CDD purposes”? 

 

The regulator is aware that the CDD process includes many other aspects, such as drafting 

and developing CDD standards; CDD related training; CDD related quality assurance reviews 

etc. Moreover, CDD processes are intertwined with EDD processes – what is the 

impact/expectation in respect of EDD processes as a result of this statement? 

 

This section may have unintended negative consequences for small business like ourselves 

who offer our AML/CFT expertise to organisations and include all aspects of the CDD process 

as part of our service offering. 

 

 

Noted. The wording of the paragraph has been updated to broaden scope. 
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It is requested that the regulator explicitly set out what it does not want an AI/RI to outsource 

in relation to the CDD processes instead of listing one CDD process that may be outsourced 

– does this imply anything else is prohibited. And what would be the rationale for such 

determination? 

 

By dictating specific tasks that may or may not be outsourced without allowing for risk and 

materiality considerations on the part of the AI/RI reverts the industry back to a rules-based 

approach governed by regulators and ultimately leading to negative consequences for 

stakeholders that form part of the value chain like ourselves. This closes off the market for 

consultants and third-party vendors. 

 

It should be noted that AI’s/RI’s within the financial sector will not always have all the expert 

knowledge and experience in-house and from an economical point of view, it becomes 

necessary to involve external suppliers/third parties. This is the nature of business in general. 

 

It is our view that the AI/RI should be allowed to determine the functions/activities to 

outsource as long as these do not; 

 

• Materially increase risk to AI/RI; 

• Materially impair the governance framework of the AI, including the AI’s ability to 

manage its risks and meet its legal and regulatory obligations 

• Impair the ability of the Regulator to monitor the AI’s compliance with its regulatory 

obligations; and 

• Does not compromise the client in any way including data privacy requirements  

• Does not compromise the confidentiality and sensitivity of reports filed with the 

relevant regulatory bodies  

 

THE FSCA’s Directive 159.Ai(LT&ST) on Outsourcing sets out key principles as per above 

which inform the Outsourcing requirements. It is highly recommended that the FIC aligns to 
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Paragraph Comments received FIC response to comments 

these principles which places focus on risk and materiality and further supports a risk-based 

approach in all aspect of business. 

Paragraph 

4.3. 

Commentator A  

 

1. Some members are of the view that this paragraph reads in a way that implies that an 

Accountable Institution that is outsourcing relating to conducting customer due diligence is 

required to check and verify the documents for every client. Clarity required on whether the 

expectation is for AIs to collect the documents or to have oversight sampling. AIs should 

rather do periodic checks and not be required to check every document. 

Noted. The wording of the paragraph has been updated to broaden scope. 

Paragraph 

5,2  

Commentator D 

 

By dictating specific tasks that may or may not be outsourced without allowing for risk and 

materiality considerations on the part of the AI/RI reverts the industry back to a rules-based 

approach governed by regulators and ultimately leading to negative consequences for 

stakeholders that form part of the value chain like ourselves. This closes off the market for 

consultants and third-party vendors. 

 

It should be noted that AI’s/RI’s within the financial sector will not always have all the expert 

knowledge and experience in-house and from an economical point of view, it becomes 

necessary to involve external suppliers/third parties. This is the nature of business in general. 

 

It is our view that the AI/RI should be allowed to determine the functions/activities to 

outsource as long as these do not; 

 

• Materially increase risk to AI/RI; 

• Materially impair the governance framework of the AI, including the AI’s ability to 

manage its risks and meet its legal and regulatory obligations 

• Impair the ability of the Regulator to monitor the AI’s compliance with its regulatory 

obligations; and 

The principle being communicated in this PCC is that certain obligations regarding the FIC 

Act cannot be outsourced, with reasons being provided throughout for the relevant 

obligations.   

The PCC does not dissuade the use of outsourcing to third parties. 

Reference is made to the sections under Chapter 4 of the FIC Act regarding the compliance 

and enforcement provisions applicable to AIs and RIs respectively. 

 

This PCC is to give clarity on how AIs and RIs could consider outsourcing if they wish to do 

so, within the ambit of their RMCP. 



The Financial Intelligence Centre’s feedback on the comments received through the consultation process on draft public compliance communication 12A 

guidance on outsourcing of compliance activities to third parties 

 

14 
 

Paragraph Comments received FIC response to comments 

• Does not compromise the client in any way including data privacy requirements  

• Does not compromise the confidentiality and sensitivity of reports filed with the 

relevant regulatory bodies  

 

THE FSCA’s Directive 159.Ai(LT&ST) on Outsourcing sets out key principles as per above 

which inform the Outsourcing requirements. It is highly recommended that the FIC aligns to 

these principles which places focus on risk and materiality and further supports a risk-based 

approach in all aspect of business. 

Paragraph 

5.3.  

Commentator D 

 

This section contradicts section 6.4 below which prohibits third parties from having record of 

reports submitted in terms of section 28A. By conducting the screening and identifying the 

positive matches, the third party will have access to reporting information. 

 

Hence, we propose that the regulator does not dictate the tasks that may or may not be 

outsources, but rather require adequate governance processes be put in place to safeguard 

sensitive and confidential information. 

S28A is a factual report and would not amount to tipping off should this information be made 

known to a third party. 

The information being referred to is the actual knowledge that a person has, or potentially 

may, be a listed person. This would then prompt the AI to submit the required report and 

keep records thereof as explained in paragraph 6 (these are different obligations) 

Paragraph 

6.4.  

Commentator A  

 

1. We note the content of the Centre's guidance, but the FIC Act specifically allows for the 

outsourcing of record keeping.  In such instances that an Accountable Institution elects to do 

so, same would not amount to a contravention of the FIC Act. 

Noted. Reporters are reminded of the confidentiality/requirement, and potential tip-off 

provisions regarding the sensitive nature of information contained in a report. 

Paragraph 

6.4. 

Commentator D 

 

Section of the Draft PCC 12 A states as follows: 

 

The activity of scrutinising client information may be determined by the accountable institution 

(see Guidance Note 6A), and the FIC Act does not prohibit this function from being 

outsourced to a third-party service provider. 

This is an incorrect interpretation as two separate obligations are being discussed. 

S28A is the reporting obligation which cannot be outsourced. The scrutinising of a client may 

yield information that could prompt an AI to report. 

This is a factual report. 
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Paragraph Comments received FIC response to comments 

 

And section 5.3. of Draft PCC 12A states:  

 

Where a client is identified against a list as published in terms of section 26A of the FIC Act 

and/or section 25 of the POCDATARA Act, the third-party service provider must provide this 

information to the accountable institution for reporting purposes. 

 

The above sections indirectly contradict what is required in Section 6.4 which prohibits the 

outsourcing of records related to reports submitted. In that third parties are required to provide 

information to AI/RI of clients identified against sanctions lists for reporting purposes. Where 

a third party conducts the screening and has sight of positive matches, they indirectly have 

access to records relating to reports in terms of Section 28A. 

 

By dictating specific tasks that may or may not be outsourced without allowing for risk and 

materiality considerations on the part of the AI/RI reverts the industry back to a rules-based 

approach governed by regulators and ultimately leading to negative consequences for 

stakeholders that form part of the value chain. This closes off the market for consultants and 

third-party vendors. 

 

It should be noted that AI’s/RI’s within the financial sector will not always have all the expert 

knowledge and experience in-house and from an economical point of view, it becomes 

necessary to involve external suppliers/third parties. This is the nature of business in general. 

 

 

It is our view that the AI/RI should be allowed to determine the functions/activities to 

outsource as long as these do not; 

 

• Materially increase risk to AI/RI; 

• Materially impair the governance framework of the AI, including the AI’s ability to 

manage its risks and meet its legal and regulatory obligations 
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Paragraph Comments received FIC response to comments 

• Impair the ability of the Regulator to monitor the AI’s compliance with its regulatory 

obligations; and 

• Does not compromise the client in any way including data privacy requirements  

• Does not compromise the confidentiality and sensitivity of reports filed with the 

relevant regulatory bodies  

 

THE FSCA’s Directive 159.Ai(LT&ST) on Outsourcing sets out key principles as per above 

which inform the Outsourcing requirements. It is highly recommended that the FIC aligns to 

these principles which places focus on risk and materiality and further supports a risk-based 

approach in all aspect of business. 

Paragraph 

7.2.  

Commentator B 

 

Is it the intention of this section that the compliance function is in the employ of the 

accountable institution? compliance consultants are essentially outsourced functions, is it the 

intention to exclude such persons from being appointed. 

There are certain elements of the compliance function that may be outsourced. However, 

the compliance officer must be a person internal to the accountable institution. Refer to part 

7 of the PCC12A. 

Paragraph 

8.2. 

Commentator D 

 

It is requested that the regulator remove the wording ‘expressly’. If the regulator does not 

prohibit the outsourcing of registration then it should simply state as such. The inclusion of 

the word expressly, implies that there may be indirect disapproval/displeasure for the use of 

outsourcing services in this case. 

 

As a small business offering AML/CFT compliance services we would not want potential 

clients to misconstrue the regulator’s stance and assume the overall sentiment is that of 

disapproval and therefore led to them becoming fearful to employ our services as small 

businesses. This could have a harmful impact on our survival as business. 

Explicitly to remain, because of Directive 2, there is a tacit prohibition in place. Although not 

explicitly stated, in order to register one requires confidential logging information, which 

should not be shared. 

Paragraph 

9.1.  

Commentator A 

  

1. S29 must be handled differently given that it is not a factual report and that the tipping off 

considerations are unique to STRs. Paragraph 9.3 is, however, clear that no reporting can 
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Paragraph Comments received FIC response to comments 

1. We suggest that clarity should be provided by the PCC on exactly which part(s) of the 

reporting obligations may be outsourced to third parties. Inconsistent information is provided 

per reporting section (Section 28, 28A, 29) 

2. Clarify if the following may be outsourced for all of the reporting sections (28,28A,29) 

-Identifying reportable transactions/activities 

- developing the parameters and indicators for purposes of identifying suspicious and unusual 

activity and transactions 

3. Further guidance in terms of seeking assistance from a 3rd party service provider and 

outsourcing would add much value. How would an AI evidence that they have only sought 

advice? 

4. There is mention of CTRs however there is no mention of IFTRs. Consider inclusion of 

IFTRs in section 9. 

be done by a third party; paragraphs 9.4 to 9.7 and 9.8 to 9.9 adequately address the 

outsourcing considerations per report type 

2. As above 

3. This is an operational consideration and not within the scope of the PCC 

4. IFTR will not be included given that it has not commenced 

Paragraph 

9.4. 

Commentator B 

 

Where there is partnered product offerings by 2 AI's, and compliance obligations with respect 

to the shared client is set out in the respective AI's RMCP what is the FIC's position on the 

duplication of reporting efforts. There will be no dual role in this regard and the reporting will 

be from the context of each AI ultimately reporting the same client and the same incident? 

Refer to guidance note 4B  

The obligation to report suspicious and unusual transactions and activities under section 29 

of the FIC Act applies to a very wide category of persons and institutions. The FIC Act 

imposes this obligation on any person who: 

• Carries on a business 

• Is in charge of a business 

• Manages a business 

• Is employed by a business. 

 

Where a person/institution files a section 29 report, it is confidential and must not be 

disclosed to another institution. 

Paragraph 

11.3 

Commentator D 

 

This is supported but contradicts what was set out in section 4.2 which suggests that an 

accountable institution can only utilise the services of a third-party service provider to collect 

the identified and required documentation and information for CDD purposes. And no other 

tasks. 

As noted in in paragraph 11.3, such remedial action is limited to the provisions set out in the 

PCC 
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Paragraph Comments received FIC response to comments 

 

It is requested that section 4.2 be amended accordingly so as not to limit the CDD related 

services that may be provided by third parties. 

Closing 

comments 

Commentator D 

 

As a small AML/CFT compliance advisory company, we are directly impacted by the 

guidance issued in respect of third-party service providers and want to ensure that our 

invaluable contribution to the sector is not overlooked; both in us (1) assisting and supporting 

accountable institutions with managing and mitigating ML/TF risks and (2) in us paving the 

way for employment opportunities for young individuals currently forming part of the 

unemployment statistics in South Africa. 

 

We fully support the objectives of the FIC and other regulatory bodies in the fight against illicit 

crimes, money laundering and terrorist financing. However even well-intended 

regulations/guidance can at times carry unintended consequences. 

 

Our primary objective through our commentary is to ensure small businesses, like ourselves 

who are highly skilled and knowledgeable in this field, are not excluded from the value chain. 

And that careful consideration is taken by the regulators in formulating guidance. 

 

It should be noted that AI’s/RI’s within the financial sector will not always have all the expert 

knowledge and experience in-house and from an economical, value chain point of view, it 

becomes necessary to involve external suppliers/third parties. This is in our view the very 

nature of business. 

 

We suggest a principle’s-based approach to outsourcing as per the FSCA’s Directive 

159.Ai(LT&ST) on Outsourcing which sets out key principles which inform the Outsourcing 

functions/activities as long as these do not; 

 

• Materially increase risk to AI/RI; 

Comments noted throughout and addressed in the thematic feedback. 
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Paragraph Comments received FIC response to comments 

• Materially impair the governance framework of the AI, including the AI’s ability to 

manage its risks and meet its legal and regulatory obligations 

• Impair the ability of the Regulator to monitor the AI’s compliance with its regulatory 

obligations; and 

• Does not compromise the client in any way including data privacy requirements  

• Does not compromise the confidentiality and sensitivity of reports filed with the 

relevant regulatory bodies  

 

It is highly recommended that the FIC aligns to these principles which places focus on risk 

and materiality and further supports a risk-based approach in all aspect of business. 

Closing 

Comments  

Commentator C 

 

The commentator is mindful of the objectives of the guidance issues in PCC No 12A.  A clear 

distinction must be made between outsourcing of compliance activities to third parties, 

placing reliance (use of reliance agreements) and how these are applied at a practical level 

in the business of an authorized user.  The nuances the business practices of authorized 

must be carefully considered and provided for in specific guidance.  

 

Given the current lack of guidance and sanctions being imposed on authorized users, the 

commentator strongly recommends that there be further, expedient consultation and 

engagement between the FSCA, FIC, the commentator and exchanges to resolve this issue.  

Further consultation will also allow for pressing issues to be addressed. 

 

We would appeal to the regulators, both the Financial Intelligence Centre and the Financial 

Sector Conduct Authority, to give the concerns of the commentator and the authorized user's 

urgent attention.   

 

The commentator is confident that a cooperative approach between the regulators and the 

industry will yield fruitful results.  The commentator, as the Industry Representative, offers its 

assistance to the FIC in the hopes that the guidance requested will be issued expeditiously.   

Engagements with the commentator has taken place, the issues as raised are covered in   

draft PCC 112 , that provides guidance on the risk identification and client identification for 

clients of authorised users. This matter falls out of the context of this PCC. 
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Paragraph Comments received FIC response to comments 

 

The commentator looks forward to and welcomes a closer and more collaborative working 

relationship with the regulators. 

 


